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OPENING REMARKS

LIKE WATER FOR
LAW REVIEWS

AN INTRODUCTION TO THE JOURNAL OF LAW

Ross E. Davies'

he Journal of Law looks a lot like a conventional law review,

but it is really a bundle of small, unconventional law jour-

nals, all published together in one volume. Each journal is
separated from the others by its own black-bordered title page.
Look at this volume edge-wise and you will see. This structure saves
money over separate publication. It also frees editors of the individ-
ual journals to spend more time finding and refining good material,
and less time dealing with mundane matters relating to the printing
and distribution of their work product. Thus the Journal of Law’s
generic name: it is no one journal in particular, and it is not tied to
any particular institution (like, say, the Stanford Law Review), subject
(like the Tax Law Review), specialty (like the Journal of Law & Econom-
ics), or method (like the Journal of Empirical Legal Studies). The idea is
that the journal of Law will be an incubator of sorts, providing for
legal intellectuals something akin to what business schools’ incuba-
tors offer commercial entrepreneurs: friendly, small-scale, in-kind
support for promising, unconventional ideas for which (a) there
might be a market, but (b) there is not yet backing among estab-
lished, deep-pocketed powers—that—‘be.1

" Professor of law, George Mason University; editor-in-chief, the Green Bag.
1 . .
Compare, e.g., Harvard Business School, Harvard Launches Innovation Incubator, www.hbs.

edu/news/releases/innovationincubator.html (vis. Mar. 6, 2011), and Darden School of
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ROSS E. DAVIES

The conventional law reviews that law schools support are, after
all, like snowflakes. Microscopically speaking, each one is unique
and beautiful in its own way. Practically speaking, they tend to be
pretty much the same — difficult to distinguish absent identifying
marks, especially when a large number are packed together, as in a
ball or in a database.” But water (the main ingredient in snowflakes,
along with air) is blessed with many opportunities to appear in dif-
ferent forms, while legal scholarship (the main ingredient in law
reviews) must either crystallize into law review articles or risk eter-
nal academic invisibﬂity.3 The main objective of the Journal of Law is
to provide legal scholarship with more opportunities to be more like
water.

The Journal of Law comes, however, not to bury law reviews, but
to praise them. The undeniable truth, regardless of where you stand
in the wide range of positions on the merits of law reviews, is that
the law review is the dominant life form in the world of legal aca-
demia. It is by far the most successful species of legal scholarship —

Business, Incubator Hosts Record Numbers, www.darden.virginia.edu/web/Media/Darden-
News-Articles/2010/Incubator-Hosts-Record-Numbers/ (vis. Jan. 16, 2011), with Lock-
heed Martin, Skunk Works®, www.skunkworks.com/ (vis. Mar. 11, 2011) (“Skunk
Works® Today” link leads to “Page Not Found” at www.lockheedmartin.com /404 html).
? MARIANA GOSNELL, ICE: THE NATURE, THE HISTORY, AND THE USES OF AN ASTONISHING
SUBSTANCE 420-24 (2007); Harvard Law School, Our Publications, www.law.harvard.edu/
about/publications.html (vis. Mar. 6, 2011) (16 journals).

* Granted, it is a risk, not a certainty, because there are a few alternatives, most important-
ly books and blogs. But they have limitations. In academic law publishing, a book often is
just a big law review article (or bundle of articles) published by professionals at a press
instead of (or as well as) by students at law reviews. Compare, e.g., Louis Kaplow & Steven
Shavell, Fairness Versus Welfare, 114 HARV. L. REV. 961 (2001), with Louis KAPLOW & STE-
VEN SHAVELL, FAIRNESS VERSUS WELFARE (Harvard University Press 2002); see also Dilatatio
ad Absurdum, 4 GREEN BAG 2D 233 (2001). Acceptance of blogging as genuine legal scholar-
ship (the definition of which is beyond the scope of this essay and probably the capacity of
this author) is an open question, although its importance as a force in the legal academy is
not. See notes 4-7 below and accompanying text.

* See, e.g., Stephanie L. Plotin, Legal Scholarship, Electronic Publishing, and Open Access, 101
LAw LiBR. J. 31 (2009); Lawrence Solum, The Journal of Legal Analysis & the Future of Peer
Review, LEGAL THEORY BLOG, lsolum.typepad.com/legaltheory/2007/07/the-journal-of-
html (July 11, 2007); Richard A. Epstein, Faculty-Edited Law Journals, 70 CHI.-KENT L.
REV. 87 (1994). Law reviews have been admirably open to explorations of their own warts
and beauty marks. See, e.g., 69 U. CHI. L. REV. 1 et seq. (Winter 2002); 47 STAN. L. REV.
1117 et seq. (Summer 1995).
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LIKE WATER FOR LAW REVIEWS

the flowering pinnacle of legal-academic evolution. And so it is that
in the richly blooming field of law reviews, the journal of Law merely
aspires to be a useful variety — or, more precisely, varieties. If the
Journal of Law is to succeed, it will do so not by revolutionizing the
development or dissemination of legal scholarship, but, rather, by
gradually and constructively broadening the definition of what
counts as a law review article and what counts as a law review.

But perhaps there is no need for greater variety in the forms of
legal scholarship.

On the one hand, the enthusiasm that sometimes greets oppor-
tunities to diversify — blogging being the best recent example — sug-
gests that there is a felt need among law professors and other legal
intellectuals for more options in outlets for their scholarly
thoughts.5

On the other hand, the reluctance that greets calls to include
such material in, for example, promotion and tenure decisions sug-
gests that while things other than law review articles (and books)
might be interesting and even useful, the legal academy in general is
not comfortable with funny-looking scholarship.6 After all, the
commitment to the traditional form is so strong that almost any-
thing generated in the form of a conventional law review article —
even if it has little to offer in the way of content — will find its way
into a law review.” (What is a “conventional law review article”?
Perhaps this will do for starters: a monograph dealing with a topic
connected in some way to the law and containing (1) between
10,000 and 70,000 words, (2) more than 100 footnotes, (3) at least
one theory, and (4) a byline featuring at least one law professor or
powerful public official or private practitioner.)

° See, e.g., Steven Keslowitz, The Transformative Nature of Blogs and Their Effects on Legal
Scholarship, 2009 CARDOZO L. REV. DENOVO 252.

© Compare, e.g., Erwin Chemerinsky, Why Write?, 107 MICH. L. REv. 881, 891 (2009), with
Ellen S. Podgor, Blogs and the Promotion and Tenure Letter, 84 WAsH. U.L. REv. 1109, 1110
(2006); see also Symposium, Bloggership: How Blogs Are Transforming Legal Scholarship, 84
WasH. U. L. REV. 1025-1261 (2006); Robert S. Boynton, Attack of the Career-Killing Blogs:
When academics post online, do they risk their jobs?, SLATE, Nov. 16, 2005.

7 Editor’s Preface, 1 CONST. COMMENTARY 1, 1-2 (1984); David P. Currie, Green Bags, 1
GREEN BAG 2D 1 (1997); ¢f. Craig S. Lerner, Legislators as the “American Criminal Class”: Why
Congress (Sometimes) Protects the Rights of Defendants, 2004 U. ILL. L. REV. 599, 616 & n.114.
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ROSS E. DAVIES

Or maybe — and this is, again, the predicate for the Journal of Law
— there are some other paths along which law reviews might evolve:
paths scattered with points at which something might look and
quack enough like and yet unlike a conventional law review article
to both (a) attract the respect such articles receive and (b) stretch,
slightly, their definition. Over time, via the Journal of Law and other
outlets, the legal academy might gradually inch its way into an envi-
ronment in which more diverse forms of scholarship are respectable
and therefore widely useable.®

Of course, if it turns out that all is right in the world of legal ac-
ademic publishing (with no niches left for the journals of the Journal
of Law to fill), or that the structure and culture of that world make
evolution and diversification impossible, or that there is room and
support for change but the Journal of Law is too poorly designed or
managed to be a part of that change, then this project will flop. The
market will speak.

THE INCUBATION

So, what will we be incubating? What novel forms or subjects or
methods or whatever of legal scholarship will actually appear in
the Journal of Law?

There will be four or five or six new journals and perhaps more
in the short term (meaning in this, the first issue of the Journal of
Law, and the next few issues). The initial three journals are listed
below and described in greater detail in the introductions to their
respective sections of this issue.

Over the long haul, the reader’s guess is likely to be as good as
ours. This is because the Journal of Law will incubate whatever prom-
ising ideas coming along. Anyone (or maybe only some people) who
can convince the journal’s management (see the masthead) that they
have an idea that deserves a try will get a chance to put that idea into
practice in the form of a dedicated, editorially freestanding journal-
within-the-Journal-of-Law. Who can foresee what might turn up?
Certainly not the proprietors of the Journal of Law.

¥ See, e.g., Lawrence B. Solum, Download It While It’s Hot: Open Access and Legal Scholarship,
10 LEwIS & CLARK L. REV. 841 (2006).

4 1 JOURNAL OF LAW



LIKE WATER FOR LAW REVIEWS

That is pretty much all the Journal of Law is and will be: a bunch
of experiments of indefinite character, content, and duration. Some
of the experiments will fail, some might succeed. And among the
successes some might become permanent parts of the Journal of Law
while others might spin off into physically as well as editorially free-
standing publications.

In this issue of the Journal of Law there are three journals:

* Pub. L. Misc. is a project of James C. Ho of Gibson, Dunn &
Crutcher and Trevor W. Morrison of the Columbia University
School of Law. Their plan is to provide a forum for the publica-
tion of a relatively neglected body of legal material: constitu-
tional documents, recent and ancient, that originate outside of
Article III of the U.S. Constitution.’

* Law & Commentary is an experiment in non-blind peer review in
which signed reviews (by senior, influential scholars) are pub-
lished side-by-side with the reviewed work."” The first issue
features an article by Stuart Chinn of the University of Oregon
School of Law, with commentary by Bruce Ackerman of the
Yale Law School and Sanford Levinson of the University of
Texas School of Law.

* The Congressional Record, FantasyLaw Edition, is a student-edited
journal (formerly an adjunct to the Green Bag) focusing on em-
pirical analysis of the activities of federal legislators.11

And we will be introducing at least one additional journal in the
next issue of the Journal of Law:

* Chapter One is a project of Robert C. Berring of Boalt Hall, in
which he reintroduces underappreciated classic law books by
publishing the first chapter of a book in the company of one or
two or a few good essays about it. His hope is that access to a

’ James C. Ho & Trevor W. Morrison, Introducing Pub. L. Misc., 1 ]J.L. (1 PuB. L. Misc.) 13
(2011).

' Ross E. Davies, Three Invitations to Law & Commentary, 1 J.L. (1 L. & COMMENT. 87
(2011).

" See About FantasyLaw, www fantasylaw.org/index.php?nav=about (vis. Mar. 10, 2011).
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ROSS E. DAVIES

convenient and unintimidating portion of a great book, com-
bined with accessible analyses of it, will lure readers into the
whole book, or at least to give them some direct familiarity
with slices of that original work and some of the best thinking
about it.

By giving scholars the opportunity to try out ideas like and unlike
these — and especially the chance to do so without most of the costs,
risks, and hassles associated with (a) getting institutional and finan-
cial support for developing them as freestanding enterprises and
(b) doing the scut work of printing and distribution — the Journal of
Law ought to increase the likelihood that good ideas (and maybe
some bad ones) will get tested, rather than merely talked about.

Another benefit of this co-operative approach may be a reduction
in, perhaps even a reversal of, the proliferation of law reviews. En-
terprising scholars who work in the journal of Law will not need to
build a whole new law review edifice (or perhaps gamble on some-
thing more exotic) in order to test drive a new idea. If an idea tested
in the Journal of Law turns out to be bad it will never become a failed
investment in a whole new law review. Instead it will be in large
part the Journal of Law’s less-costly investment, one that might or
might not have a positive academic return.

Furthermore, it is also possible that the Journal of Law will end up
as the home of good ideas that are currently manifesting unsuccess-
fully as conventional law reviews but that would do better in a dif-
ferent form. It is an amusingly perverse prospect, given that the
Journal of Law is itself a new law review — physically speaking, that is
— in a world already seen as overpopulated with law reviews. "

THE INK ON PAPER
For the time being, the Journal of Law will be a print journal, as

well as an electronic one (we are at www.journaloflaw.us). At

first blush this commitment to old-fashioned print might seem an

"2 See, e.g., Kenneth Lasson, Scholarship Amok: Excesses in the Pursuit of Truth and Tenure, 103
HARv. L. REV. 926, 928 (1990); ¢f. NORMAN MACLEAN, YOUNG MEN AND FIRE (1992)
(describing the use of backfires to fight main fires).

6 1 JOURNAL OF LAW



LIKE WATER FOR LAW REVIEWS

odd choice for a publication so amply supplied with self-congratula-
tory feeling about its innovative tendencies. A print edition is, how-
ever, an essential part of the Journal of Law, at least for now, because
our objective is to operate and appear as much like a traditional law
review as possible in order to leave the editors of our journals as
much latitude as possible to push boundaries in other directions that
are important to them. And there are still powerful links between
scholarly respectability and ink-on-paper publication. The evidence
pervades legal academia: Is there a law school at which the flagship
law review appears exclusively electronically?

As long as the most prestigious law reviews appear in print, do-
ing without a print edition — an appealing prospect for environmen-
tal as well as financial reasons — is not a viable option for a journal
that aspires to anything approaching comparable status. When will it
be safe to abandon ink and paper? That is difficult to predict, but
such a move must await leadership by leaders. This might take any

of a number of forms, for example:

* A movement by leading producers of scholarship. Perhaps a public
commitment by a critical mass of leading scholars that they will
not place their scholarly work in print publications — a com-
mitment subsequently honored for a period of time sufficient
to convince observers of its durability. For example, if the fac-
ulty of the [insert names of prominent law schools of your
choice] vowed to boycott print law reviews, and then delivered
on that commitment, the [insert names of prominent law re-
views of your choice] might abandon print, and they might be
followed by many other faculties and journals.

Or a movement by leading disseminators of scholarship. Top publica-
tions at leading law schools could go web-only. An impressive
group of law librarians has called for something of this sort."”

" See Durham Statement on Open Access to Legal Scholarship, cyber.law.harvard.edu/
publications/durhamstatement (vis. Sept. 21, 2010):
On 7 November 2008, the directors of the law libraries at the University of Chi-
cago, Columbia University, Cornell University, Duke University, Georgetown
University, Harvard University, New York University, Northwestern University,
the University of Pennsylvania, Stanford University, the University of Texas, and

NUMBER 1 (2011) 7



ROSS E. DAVIES

For example, if the Columbia Law Review, the Harvard Law Re-
view, the University of Pennsylvania Law Review, and the Yale Law
Journal all abandoned print (we know they can coordinate be-
cause they do so to produce the Bluebook), then going web-only
might well enhance by association the reputations of lesser
journals that followed their lead. And the Ivy League snowball
might become an avalanche. Or if student editors lack the vi-
sion or courage, faculty could take the lead by ceasing print
production of important journals they edit themselves, such as
the Journal of Legal Analysis (at Harvard), Law & Contemporary
Problems (at Duke), the Journal of Empirical Legal Studies (at Cor-
nell), Law and History Review (at the American Society for Legal
History), and the Supreme Court Review and the Journal of Legal
Studies (at Chicago).

* Or a movement by important consumers. Law schools could cancel
their subscriptions to print journals, at least those from leading
law schools." Or some other prestigious and influential institu-
tions could do the same — perhaps the federal courts or a few
prominent state-court systems or the Am Law 100. To give
such an effort real bite — and credibility if it is based on con-
cerns about the environment — the cancellations might also in-
clude electronic versions of journals that persist in producing
print editions.

* Or a movement by influential employers. Judges sensitive to envi-
ronmental concerns could refuse to hire law clerks who have
served on the editorial boards of law reviews that produce
print editions. How many successful law students would work

Yale University met in Durham, North Carolina at the Duke Law School. That
meeting resulted in the ‘Durham Statement on Open Access to Legal Scholar-
ship,” which calls for all law schools to stop publishing their journals in print for-
mat and to rely instead on electronic publication coupled with a commitment to
keep the electronic versions available in stable, open, digital formats.
See also Richard A. Danner, The Durham Statement on Open Access One Year Later: Preservation
and Access to Legal Scholarship, DUKE LAW FACULTY SCHOLARSHIP, Paper 2145, scholar-
ship.law.duke.edu/faculty_scholarship/2145 (vis. Sept. 21, 2010).
" Signers of the Durham Statement on Open Access to Legal Scholarship (see note 13

above) can do this now, if their deans permit it.

8 1 JOURNAL OF LAW



LIKE WATER FOR LAW REVIEWS

on a journal if they knew that doing so would end their chances
of landing a clerkship? Law schools could amend their promo-
tion and tenure regulations to forbid consideration of works
appearing in print. To be fair, measures of this sort would have
to include transition periods: a fairly short one would be plenty
for judicial clerkship candidates, given the rapid turnover in
law review editorial boards, but a longer one (five years? ten
years?) might be needed for those on tenure tracks.

None of these approaches would be certain to succeed, and it is
possible that if a few big dogs were to give one a try, they might
discover that they are actually tails. That prospect might itself be
sufficient to explain why none has yet been tried.

Then again, inaction on all these fronts — which does seem to be
the status quo — might quite reasonably be taken to indicate that
there is some value to ink on paper that makes the financial and en-
vironmental costs worth bearing.15 (Although “[t]he economics of
law reviews is obscure”® and good information on the subject is
hard to come by, thoughtful observers have argued that print edi-
tions are not moneymakers, at least for the law reviews them-
selves.'”)

In any event, it might be a noble sacrifice by journals (or schol-
ars) of inferior status to take the lead in abandoning print — while
journals (and scholars) of superior status preserve their status in part
by remaining in print — but such a sacrifice likely would not change
the status of print or its importance to scholarly influence and ca-

" See, e.g., AAUP Task Force on Economic Models for Scholarly Publishing, Sustaining
Scholarly Publishing: New Business Models for University Presses (Mar. 2011); WILLIAM POWERS,
HAMLET’S BLACKBERRY: A PRACTICAL PHILOSOPHY FOR BUILDING A GOOD LIFE IN THE DIGI-
TAL AGE (2010); Jason J. Czarnezki, What’s going on at SSRN?, czarnezki.com/2010/10/19
/whats-going-on-at-ssrn/ (vis. Mar. 19, 2011) (reproducing Gregg Gordon, SSRN An-
nounces Forthcoming “Purchase Bound Hard Copy” option for Free PDF documents in SSRN eLibrary,
Oct. 19, 2010)).

' Dave Hoffman, The Economics of Law Reviews, CONCURRING OPINIONS, www .concurring
opinions.com/archives/2007/05/the_economics_o_2.html (May 14, 2007; vis. Mar. 27,
2011).

"7 See, e.g., Jessica Litman, The Economics of Open Access Law Publishing, 10 LEWIS & CLARK L.
REV. 779, 780-81 (2006); Dan Hunter, Open Access to Infinite Content (or “In Praise of Law
Reviews”), 10 LEWIS & CLARK L. REV. 761, 774-77 (2006).
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ROSS E. DAVIES

reers."” Indeed, to the extent that print becomes the exclusive prov-
ince of the established and the prestigious, the occupants of that
province will have all the more reason to stand pat. And aspirants to
scholarly respectability (and promotion and tenure) will have all the
more reason to shape their work and their behavior to appeal to the
owners and operators of those printed law reviews.

And so, in conclusion and on behalf of the Journal of Law, 1 ask:
Got any good ideas?"”

POSTSCRIPT

his is a resuscitated “Journal of Law.” A journal by that name
was published in Philadelphia in 1830-31. It was one of many
short-lived legal periodicals to come and go during the rugged early
years of American law publishing.20 Its slogan was, “Ignorance of the

21
law excuseth no man.”

" See THE BLUEBOOK, Rule 18.2 (19th ed. 2010) (“The Bluebook requires the use and cita-
tion of traditional printed sources when available, unless there is a digital copy of the
source available that is authenticated, official, or an exact copy of the printed source, as
described in rule 18.2.1.”); Rita Reusch, By the Book: Thoughts on the Future of Our Print
Collections, 100 LAW LIBR. J. 555, 558 n.15 (2008). On the other hand, a journal com-
pelled to choose between print and electronic publication might well choose electronics.
See Charlotte Brewer, Only Words, 32 WILSON Q. 16 (Autumn 2008).

" Or a more interesting name for this journal? One thoughtful observer has suggested The
Red Bag, an idea for which there is some support. Compare JOHN CORDY JEAFFRESON, A
BOOK ABOUT LAWYERS 187-90 (1867) (noting ancient English traditions associating success
at the bar and the privilege of carrying a red bag), with Donald R. Richberg, The Rise and
Fall of the Green Bag, 1 GREEN BAG 2D 191 (1998), 18 GREEN BAG 465 (1906).

*® See FREDERICK C. HICKS, MATERIALS AND METHODS OF LEGAL RESEARCH 202-20 (3d rev.
ed. 1942; 1959 prtg.); Ross E. Davies, The Original Law Journals, 12 GREEN BAG 2D 187
(2009).

*! The Journal of Law, 12 GREEN BAG 2D 201 (2009).
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INTRODUCING PUB. L. MISscC.

James C. Ho' & Trevor W. Morrison"

wo years before his death, David P. Currie completed work

on what would become the last of his four-volume master-

piece, The Constitution in Congress. The series offers an exten-
sive and rich treatment of constitutional debates in the political
branches from the First Congress through the beginning of the Civil
War. Coming on the heels of his acclaimed two-volume series on
The Constitution in the Supreme Court, the later series was inspired by
one central and profoundly important, yet too often unappreciated,
insight: American constitutional law is practiced not just in courts of
law by lawyers and judges, but also in the political branches by
elected and appointed government officials.

To be sure, the idea that constitutional law exists outside as well
as within the courts is not especially provocative today. But it still
remains that too little attention is paid to extra-judicial constitution-
al analysis.

Part of the problem is a lack of visibility. For all their progress in
recent years, our standard published reporters and databases still
focus disproportionately on the collection and organization of judi-
cial materials. Significant non-judicial materials are often far less
readily accessible.'

This should not be. Scholars routinely study correspondence by
our Founding generation, including Presidents and leading members
of Congress and the Constitutional Convention. For the same rea-
son, modern correspondence between high-level executive and leg-

T Partner, Gibson, Dunn & Crutcher LLP.
* Professor of Law, Columbia Law School.
' For some notable examples, see memory.loc.gov/ammem/amlaw/lwdg.html; www.gpo
access.gov/pubpapers/index.html; www.gutenberg.org/ebooks/ 11314; www.archivists.

org/saagroups/cpr/.
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islative officials and other similar documents are valuable sources of
information and insight into our constitutional law and values. They
deserve more sustained attention and study than they have received.

Introducing Pub. L. Misc. As students of the law — and especially
of constitutional law as practiced in all three branches of govern-
ment — we are pleased to announce a new forum for the publication
of significant constitutional documents generated by the Article I
and II branches of our nation’s government (and, where appropri-
ate, their counterparts in states and localities).

We are particularly pleased to publish the inaugural edition of
Pub. L. Misc. in the inaugural issue of the Journal of Law. And we are
hopeful that Pub. L. Misc. will prove valuable (or least interesting) to
legal scholars and commentators — as well as to the officials who
practice constitutional law in the political branches.

We think providing this forum for examining the practice of
constitutional law in the political branches can be helpful to a range
of audiences. Government officials and their advisors might find the
materials published herein relevant and helpful as they generate
more of the same kind of materials themselves. Academic and jour-
nalistic commentators, on the other hand, might find these materials
helpful when placing modern debates between the political branches
in a larger context.

Even the casual political observer knows that participants in the
political arena often incorporate constitutional arguments into their
political rhetoric. The materials presented in Pub. L. Misc. might
help provide a basis for scrutinizing such arguments for methodolog-
ical consistency and intellectual integrity — that is, for “umpiring”
constitutional rhetoric in the political branches. Hardly a day passes
in our politics when one official or another doesn’t accuse a political
adversary of somehow violating our cherished founding document.
Rather than dismiss such rhetoric as purely political — fodder for
political scientists, perhaps, but not for serious legal inquiry — we
choose to take it seriously as constitutional argument. And we aim
to do so in a scrupulously nonpartisan fashion.

Furthermore, it is our hope (you might even say, ambition) that
this series will quickly become self-perpetuating — and that materials
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potentially eligible for Pub. L. Misc. publication will begin to appear
spontaneously at our electronic doorsteps for our editorial consider-
ation.

There are countless lawyers of great skill and talent who popu-
late the political branches of federal and state government across the
country — and who craft Pub. L. Misc.-type materials on a routine
basis. Based on our own experiences, as well as the experiences of
our friends and colleagues who have practiced law at the highest
levels of the political branches of government, we are confident that
a rich treasure trove of materials exists, waiting to be discovered —
and waiting to be compiled in an accessible and friendly forum such
as this.

Debates about our Constitution and its enduring impact on our
nation and our people are everywhere. You just have to look. We
hope you will join us in the hunt.’

ditorial responsibility for any given edition of Pub. L. Misc. will
rest with either one or sometimes both of us. Ho has sole re-
sponsibility for this first edition, and his introduction follows.

> We would like to acknowledge one important additional source of inspiration for Pub. L.
Misc., in addition to Professor Currie. The Green Bag has from time to time published pre-
cisely the kind of non-judicial material — both past and present — that we hope will become
a regular staple of Pub. L. Misc. See, e.g., Applying the War Powers Resolution to the War on
Terrorism, 6 Green Bag 2d 175 (2003) (publishing Congressional testimony by Deputy
Assistant Attorney General John C. Yoo during the United States response to the 9/11
attacks); Anticipatory Self-Defense, 6 Green Bag 2d 195 (2003) (publishing an oft-cited but
heretofore unpublished 1962 OLC opinion, authored by Assistant Attorney General Norb-
ert A. Schlei during the Cuban Missile Crisis); Irrecusable & Unconfirmable, 7 Green Bag 2d
277 (2004) (publishing correspondence by Patrick Leahy, Joseph Lieberman, William
Rehnquist, Edward Kennedy, and John Cornyn).
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“TAKE CARE” AND
HEALTH CARE

James C. Ho'

e begin our inaugural edition of Pub. L. Misc. with the

Obama Administration’s recent decision not to defend

the Defense of Marriage Act against constitutional at-
tack. Given the sensitive and emotional nature of the issue, it is no
surprise that the announcement has attracted strong reaction in var-
ious quarters, both positive and negative.

Some critics have claimed President Obama has exceeded the
bounds of his role as President in interpreting the Constitution.
Some have even taken to criticizing the President for violating his
constitutional duty under Article II to “take Care that the Laws be
faithfully executed.”

The Justice Department is often said to have a general “duty to
defend” federal statutes against constitutional attack. But there is
also significant historical evidence that the duty is not absolute — and
includes room for executive discretion.

Some scholars may also recall discussions during the previous
Presidential Administration regarding the use of Presidential signing
statements to opine on the validity of federal statutes and to refuse
enforcement of provisions deemed unconstitutional. We invite
scholars to consider whether the Presidential decision to opine on
the constitutionality of a federal statutory provision in an Executive
Branch document is similar to or different from a Presidential di-
rective not to defend such a provision in court documents.

In light of the current controversy, we publish in Pub. L. Misc.
two documents from the U.S. Department of Justice — one during

T Partner, Gibson, Dunn & Crutcher LLP.

1 JOURNAL LAW (1 PuB. L. MiscC.) 17



JAMES C. HO

the Clinton Administration concerning the duty to defend, and an-
other during the Bush Administration concerning Presidential sign-
ing statements.

f course, just because something can be done doesn’t neces-

sarily mean it should be done. While some have criticized the
President for refusing to defend DOMA, others have suggested that
the shoe may someday be on the other foot — and that a future Pres-
ident might abandon the defense of any number of laws favored by
the current one.

If there is higher profile constitutional litigation pending any-
where in the nation today, it may be the litigation surrounding the
Patient Protection and Affordable Care Act. And there is, to be
sure, no shortage of government officials who have stated quite em-
phatically their belief that the Act is unconstitutional — especially its
so-called individual mandate provision.

But does that mean a future President would be within his or her
right not to defend it? And even if it would fall within his or her
constitutional authority to do so, would it be a proper exercise of
good judgment? We look forward to scholarly discussion on that
point as well.

To stir this particular pot, we publish in Pub. L. Misc. a series of
documents from both sides of the debate from the community of
state attorneys general — another potentially rich source of legal
analysis that we hope will regularly add to the treasure trove of ma-
terials to be featured by Pub. L. Misc. We begin with two letters to
Congress, authored by state attorneys general who argued that the
legislation was unconstitutional months before it was even signed
into law. And we end with an amicus brief later filed by other state
attorneys general in support of the Act.

Professor Currie never got the chance to publish a series on The
Constitution in the States. Perhaps he never would have. Even so, we
are heartened to imagine him, somewhere, smiling — and perhaps
even willing to endorse these efforts, if he could.
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DuTY TO DEFEND — NATIONAL DEFENSE
AUTHORIZATION ACT, 110 STAT. 186

Letter from Andrew Fois to Orrin G. Hatch

March 22, 1996

U.S. Department of Justice

Office of Legislative Affairs
FILE

Office of the Assistant Attorney General Washington, D.C. 20530
MAR 22, 1996

The Honorable Orrin G. Hatch
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6275

Dear Mr. Chairman:

In your letter of February 21, 1996, you made several inquiries
regarding the President’s directive that the Department of Justice
decline to defend section 567 of the National Defense Authorization
Act for Fiscal Year 1996, Pub. L. No. 104-106, 110 Stat. 186, 328-
29 (1996), in the event of a constitutional challenge to that provi-
sion in court. Section 567 amends 10 U.S.C. § 1177 to require the
Department of Defense to separate from the armed services most
members of the armed forces who are HIV-positive. The President
instructed the Secretary of Defense and other executive branch offi-
cials to implement section 567, but further instructed the Attorney
General not to defend the constitutionality of section 567 in litiga-
tion.

You have asked me to provide “any Justice Department legal
opinions relied upon in deciding not to defend the constitutionality
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of the H.I.V. provision,” as well as “any guidelines or criteria that
the Justice Department used in reaching this decision.” Although the
Department of Justice orally advised the President of the applicable
legal standards to apply in evaluating the constitutionality of section
567, it did not provide the President any written advice.

After consulting with the Department of Justice, the President
asked the Secretary of Defense and the Chairman of the Joint Chiefs
of Staff to assess the effect of section 567 on the needs and purposes
of the armed services. As the President subsequently indicated in his
Signing Statement, the Secretary and the Chairman advised the Pres-
ident that

the arbitrary discharge of these men and women would be
both unwarranted and unwise; that such discharge is unnec-
essary as a matter of sound military policy; and that dis-
charging service members deemed fit for duty would waste
the Government’s investment in the training of these peo-
ple and would be disruptive to the military programs in

which they play an integral role.

Statement on Signing the National Defense Authorization Act for
Fiscal Year 1996, 32 Weekly Comp. Pres. Doc. 260, 261 (Feb. 10,
1996) (enclosed). [*2]

In his Signing Statement, the President stated that he agreed with
the assessment of the Secretary of Defense and the Chairman of the
Joint Chiefs of Staff. Based on that assessment, the President “con-
cluded that this discriminatory provision [section 567] is unconstitu-
tional,” in that it “violates equal protection by requiring the dis-
charge of qualified service members living with HIV who are medi-
cally able to serve, without furthering any legitimate governmental
purpose.” Id. The President further stated that, “[ijn accordance
with my constitutional determination, the Attorney General will
decline to defend this provision.” Id. " In addition, the President in-

" For another case in which the Department declined to defend the constitutionality of a
statute as a direct result of a Presidential determination that the enactment was unconstitu-
tional, see Letter from Assistant Attorney General Stuart M. Gerson to President of the
Senate Dan Quayle (Nov. 4, 1992) (Senate Legal Counsel document No. 38) (notifying
Congress that because President Bush had determined that the “must-carry” provisions of
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structed the Secretaries of Defense, Veterans Affairs and Transpor-
tation to implement the Act in a manner that “ensure[s] that these
[involuntarily discharged] service members receive the full benefits
to which they are entitled.” Id.

You also have asked me to list “all previous instances when the
Justice Department has refused to defend the constitutionality of a
statute.” As far as we are aware, the most comprehensive catalogue
of such cases is one previously compiled by the Senate Legal Coun-
sel. The Senate Legal Counsel list, which is enclosed, indexes 45
communications and memoranda between Congress and the De-
partment of Justice covering the years 1975-1993, detailing, inter
alia, virtually all instances in that period in which either the De-
partment has represented that it will decline to defend the constitu-
tionality of a statute, or where the executive branch has determined
that it will not enforce or implement a statute that it believes to be
unconstitutional.” [*3]

As the documents compiled by the Senate Legal Counsel indi-
cate, the Department has declared that it will decline to defend the
constitutionality of a statute in a wide variety of circumstances. For
example, in several of the cases listed by the Senate Legal Counsel,

the Cable Television Consumer Protection and Competition Act of 1992 were unconstitu-
tional, the Department of Justice could not defend the constitutionality of those provisions
in court). See also Drew S. Days III, In Search of the Solicitor General’s Clients: A Drama
with Many Characters, 83 Ky. L.]J. 485, 489-94 (1994-95) (discussing instances in which
the President has instructed the Department of Justice to adopt certain legal positions).

’ In recent correspondence postdating the Senate Legal Counsel’s list, the Attorney Gen-
eral notified the President of the Senate and the Speaker of the House (i) that the Depart-
ment of Justice has had a longstanding policy to decline to enforce the abortion-related
speech prohibitions in 18 U.S.C. § 1462 and related statutes because such prohibitions
plainly violate the First Amendment, and (ii) that, in light of this policy, the Department
will not enforce the abortion-related speech prohibition in § 1462, as amended by section
507(a)(1) of the Telecommunications Act of 1996, and will not defend the constitutionali-
ty of that prohibition in two recently filed district court cases, See Letters from Attorney
General Janet Reno to President of the Senate Albert Gore, Jr. and Speaker of the House
Newt Gingrich (Feb. 9, 1996) (discussing Sanger v. Reno, Civ. No. 96-0526 (E.D.N.Y.),
and American Civil Liberties Union v. Reno, Civ. No. 96-963 (E.D. Pa.)). This notifica-

tion was based upon, and consistent with, a similar notification to Congress made by At-

torney General Civiletti in 1981. See Letter from Attorney General Benjamin R. Civiletti
to President of the Senate Walter F. Mondale (Jan. 13. 1981) (Senate Legal Counsel doc-
ument No. 10).
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the Department defended the constitutionality of a statute in district
court, but declined to appeal an adverse decision because of disposi-
tive precedent, the risk of producing damaging appellate precedent,
or ocher litigation considerations. In a smaller group of cases, such
as those described in footnote 2, supra, the President or the De-
partment of Justice declined to enforce or implement a statute in
the first instance, and the Department thereafter declined to defend
the constitutionality of the statute in court.’

We are aware of several instances (some of which are reflected
in the Senate Legal Counsel’s list) analogous to the President’s deci-
sion to enforce, but not defend the constitutionality of, section 567
of the Defense Authorization Act. In these instances, the executive
branch enforced a statute in the first instance but the Department of
Justice challenged, or explicitly declined to defend, the constitu-
tionality of that statute in court. Such cases include the following:

(a) United States v. Lovett, 328 U.S. 303 (1946). As required by
statute, the President withheld the salaries of certain federal offi-
cials. The Solicitor General, representing the United States as
defendant, nonetheless joined those officials in arguing that the
statute was an unconstitutional bill of attainder. Id. at 306. The
Attorney General suggested that Congress employ its own attor-
ney to argue in support of the validity of the statute. Congress
did so, id., and the Court of Claims and the Supreme Court gave
Congress’s counsel leave to appear as amicus curiae on behalf of
the enactment. The Supreme Court held that the statute was an
unconstitutional bill of attainder.

(b) INS v. Chadha, 462 U.S. 919 (1983). Pursuant to a provision
of the Immigration and Nationality Act, the INS implemented a
“one-house veto” of the House of Representatives that ordered
the INS to overturn its suspension of Chadha’s deportation. Id.
at 928.* Nonetheless, when Chadha petitioned for review of the

* In this category, see also, for example, Myers v. United States, 272 U.S. 52 (1926), and
Humphrey’s Executor v. United States, 295 U.S. 602 (1935)

* See also Reply Brief for the Appellant [INS] in No. 80-1832. at 11-14 (explaining that the
INS issued an order deporting Chadha, and “intended to enforce the law by subjecting

Chadha to deportation” unless and until the court of appeals held the law unconstitutional).
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INS’s deportation order, the INS -- represented by the Solicitor
General in the Supreme Court -- joined Chadha in arguing that
the one-house veto provision was unconstitutional. Id. at 928,
939. Senate Legal Counsel intervened on behalf of the Senate
and the House to defend the validity of the statute. Id. at 930 &
n.5, 939-40. The Supreme Court invalidated the statutory one-
house “veto” as a violation of the separation of powers. [*4]

(c) Morrison v. Olson, 487 U.S. 654 (1988). Pursuant to the
Ethics in Government Act of 1978, the Attorney General re-
quested appointment of an independent counsel to investigate

possible wrongdoing of a Department official. Id. at 666-67. De-
spite the fact that the Department thus had “implemented the
Act faithfully while it has been in effect,” the Solicitor General
nevertheless appeared in the Supreme Court on behalf of the
United States as amicus curiae to argue, unsuccessfully, that the
independent counsel provisions of the Act violated the constitu-
tional separation of powers.

(d) Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). The
FCC had a longstanding policy of awarding preferences in licens-

ing to broadcast stations with a certain level of minority owner-
ship or participation. After the FCC initiated a review of this
policy, id. at 559, a statute was enacted forbidding the FCC from
spending any appropriated funds to examine or change its minor-
ity ownership policies, id. at 560, 578 & n.29. The FCC
“[clompl[ied] with this directive”: it terminated its policy review
and reaffirmed license grants in accord with the minority prefer-
ence policy. Id. at 560. Nonetheless, the Acting Solicitor Gen-
eral, appearing on behalf of the United States as amicus curiae,
argued that, insofar as the statute required the FCC to continue
its preference policy, it worked an unconstitutional denial of
equal protection. See Brief for the United States as Amicus Curi-
ae Supporting Petitioner in No. 89-453, at 26-27. The Acting
Solicitor General authorized the FCC to appear before the Court

° Letter from Acting Attorney General Arnold I. Burns to President of the Senate George
Bush at 2 (Aug. 31, 1987) (Senate Legal Counsel document No. 26).
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through its own attorneys, “‘in order for the Court to have the
benefit of the views of the administrative agency involved.” Id. at
1 n.2. FCC’s counsel, representing the Commission as Respond-
ent, urged the Court to uphold the constitutionality of the FCC
policy and the statutory enactment. Senate Legal Counsel also
appeared on behalf of the Senate as amicus curiae to defend the
constitutionality of the statute. The Court held that the statutori-
ly mandated FCC policy was constitutional.

(e) Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d 959
(4th Cir. 1963) (en banc), cert. denied, 376 U.S. 938 (1964). A
federal statute permitted the Surgeon General to condition fed-

eral funding for hospital construction on assurance by an apply-
ing State that the hospital facilities in question did not discrimi-
nate on account of race; but the statute explicitly instructed the
Surgeon General to make an exception to this requirement
where discrimination was accompanied by so-called “separate
but equal” hospital facilities for all races. The Surgeon General
issued a regulation that included such a “separate but equal” ex-
ception, id. at 961 & n.2 (quoting 42 C.F.R. § 53.112 (1960)),
and subsequently approved federal funding to defendant hospi-
tals, which were openly discriminatory, id. at 962-63, 966. The
Department intervened on behalf of the United States in a pri-
vate class action brought by black physicians, dentists and pa-
tients against the hospitals, and joined the plaintiffs in a constitu-
tional “attack on the congressional Act and the regulation made
pursuant thereto.” Id. at 962. The en banc court of appeals held
[*5] that the statute and regulation violated the equal protection
component of the Fifth Amendment’s Due Process Clause. Id. at
969-70.

(f) Gavett v. Alexander, 477 F. Supp. 1035 (D.D.C. 1979). In
this case, a statute created a program pursuant to which the Ar-

my could sell surplus rifles at cost, but only to members of the
National Rifle Association. The Army, in compliance with the
statute, denied plaintiff an opportunity to purchase a rifle at cost
because he was not an NRA member. Id. at 1040. Nonetheless,
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the Department of Justice concluded -- and informed the court -
- that the NRA membership requirement violated the equal pro-
tection component of the Fifth Amendment’s Due Process
Clause because the discrimination against non-NRA members
“does not bear a rational relationship to any legitimate govern-
mental interest and is therefore unconstitutional.” Id. at 1044.
The Department reached this conclusion on the basis of advice
from the Army that the membership requirement “serves no val-
id purpose” that was not otherwise met. 1d.° The district court
afforded Congress an opportunity to “file its own defense of the
statute should it choose to do so0,” id., but Congress declined to
act on this invitation. Id. The court permitted the NRA itself to
intervene and argue on behalf of the statute’s constitutionality.
The district court concluded that the statute was subject to strict
scrutiny (because it discriminated on the basis of the fundamental
right of association) and invalidated the enactment. Id. at 1044-
49.

(g) League of Women Voters of California v. FCC, 489 F. Supp.
517 (C.D. Cal. 1980). The Public Broadcasting Act of 1967, as
amended, prohibited noncommercial television licensees from
editorializing or endorsing or opposing candidates for public of-
fice. The Attorney General concluded that this prohibition vio-
lated the First Amendment and that reasonable arguments could
not be advanced to defend the statute against constitutional chal-
lenge.7 The defendant FCC, through the Department of Justice,
represented to the court that it would seek to impose sanctions
on a licensee who violated the statute, if only for the purposes of
“test litigation,” 489 F. Supp. at 519-20; nevertheless, the FCC
informed the court that it would not defend the statute’s consti-
tutionality, id. at 518. Senate Legal Counsel appeared in the case
on behalf of the Senate as amicus curiae, id., and successfully

® See also Letter from Assistant Attorney General Barbara Alien Babcock to President of
the Senate Walter F. Mondale (May 8. 1979) (Senate Legal Counsel document No. 3).

7 See Letter from Attorney General Benjamin R. Civiletti to Senate Legal Counsel Michael
Davidson (Oct. 11, 1979) (Senate Legal Counsel document No. 6). See also FCC v League
of Women Voters of California, 468 U. S. 364, 370-71 & n.8 (1984).
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urged the trial court to dismiss the case as not ripe for adjudica-
tion in light of the unlikelihood that any enforcement action
would transpire. While appeal of that decision was pending, a
successor Attorney General reconsidered the Department’s pre-
vious position and decided that the [*6] Department could de-
fend the statute’s constitutionality.8 The court of appeals accord-
ingly remanded the case to the district court for consideration of
the merits of the case. The Supreme Court ultimately held that
the statute violated the First Amendment. FCC v. League of
Women Voters of California, 468 U.S. 364 (1984).

(h) Turner Broadcasting Sys., Inc. v. FCC, Civ. No. 92-2247
(D.D.C.). Sections 4 and 5 of the Cable Television Consumer
Protection and Competition Act of 1992 (the “must carry” provi-

sions) require cable operators to carry on their systems a pre-
scribed number of signals of local commercial and qualified non-
commercial television stations. The Act was enacted over Presi-
dent Bush’s veto. In his veto message, the President stated that
one of the reasons for his veto was that the must-carry provisions
were unconstitutional. See Message to the Senate Returning
Without Approval the Cable Television Consumer Protection
and Competition Act of 1992, Pub. Papers of George Bush 1751
(Oct. 3, 1992). Despite the President’s conclusion, the FCC
took steps toward implementing the must-carry provisions “in
order to comply with the 1992 Act.” 57 Fed. Reg. 56,298-99
(1992).” However, in the litigation challenging the constitution-
ality of the must-carry provisions, the Department of Justice,

¥ See Letter from Attorney General William French Smith to Senate Judiciary Committee
Chairman Strom Thurmond and Ranking Minority Member Joseph R. Biden, Jr. (Apr. 6,
1981) (Senate Legal Counsel document No. 12) (reprinted as The Attorney General’s
Duty to Defend the Constitutionality of Statutes, 5 Op. O.L.C. 25 (1981)).

’ See also Standstill Order in Turner Broadcasting Sys., Inc. v. FCC, Civ. No. 92-2247
(D.D.C.), at 2 4 (Dec. 9. 1992) (FCC will take remedial action to address violations of
section 5, albeit 120 days after filing of complaints); Defendants’ Motion and Memoran-

dum in Support Thereof for the Issuance of a Revised Briefing Schedule in this Case and its
Related Cases in Turner Broadcasting Sys., Inc. v. FCC, Civ. No. 92-2247 (D.D.C.), at
10-11 (Nov. 10, 1992) (representing that FCC would implement section 4 regulations in
April 1993 and that FCC will take remedial action to address violations of section 5, albeit

120 days after filing of complaints).
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appearing on behalf of defendant FCC, informed the district
court that it declined to defend the constitutionality of the must-
carry provisions, “consistent with President Bush’s veto message
to Congress.”10 The Department urged the court to permit ade-
quate [*7] time to provide Congress the opportunity to defend
the validity of the statute.’ While preliminary proceedings were
ongoing in the district court, the Clinton Administration recon-
sidered President Bush’s previous position and decided that the
Department should defend the constitutionality of the must-
carry provisions. The three-judge district court subsequently
held that the must-carry provisions were constitutional. 819 F.
Supp. 32 (D.D.C. 1993). The Supreme Coda vacated and re-
manded that decision so that the district court could resolve
genuine issues of material fact and apply its findings to the con-
stitutional test articulated by the Court. 114 S. Ct. 2445 (1994).
The three-judge panel resolved the factual disputes and once
again concluded that the must-carry provisions pass constitution-
al muster. 910 F. Supp. 734 (D.D.C. 1995). The Supreme
Court recently noted probable jurisdiction to review that deci-
sion. 116 S. Ct. 907 (1996).

In addition, it is worth noting several other cases in which the De-
partment of Justice argued against the constitutionality of a statute
in court, either where there was no occasion for the executive
branch to enforce or implement the statute prior to litigation, or
where the statute did not provide for any executive branch imple-
mentation."

' Defendants” Motion and Memorandum in Support Thereof for the Issuance of a Revised
Briefing Schedule in this Case and its Related Cases in Turner Broadcasting Sys., Inc. v.
FCC, Civ. No. 92-2247 (D.D.C.), at 2 (Nov. 10, 1992). See also id. at 4; Letter from
Assistant Attorney General Stuart M. Gerson to President of the Senate Dan Quayle (Nov.

4, 1992) (Senate Legal Counsel document No. 38) (notifying Congress that because Presi-
dent Bush had determined that the “must-carry” provisions of the Cable Television Con-
sumer Protection and Competition Act of 1992 were unconstitutional, the Department of
Justice could not defend the constitutionality of those provisions in court).

" Defendants’ Motion and Memorandum in Support Thereof for the Issuance of a Revised
Briefing Schedule in this Case and its Related Cases in Turner Broadcasting Sys., Inc v.
FCC, Civ. No. 92-2247 (D.D.C.), at 5-8 (Nov. 10, 1992).

"2 See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976) (Attorney General and Solicitor General,
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You also have asked me to provide “the guidelines used by the
Justice Department to decide when it will defend the constitutional-
ity of a statute and when it will not.” There exist no formal guide-
lines that the Attorney General, the Solicitor General and other De-
partment officials consult in making such decisions. As indicated by
the cases on the Senate Legal Counsel’s list, [*8] including those
discussed above, different cases can raise very different issues with
respect to statutes of doubtful constitutional validity; accordingly,
there are a variety of factors that bear on whether the Department
will defend the constitutionality of a statute. o

though representing the Attorney General and FEC in defending constitutionality of most
parts of the Federal Election Campaign Act of 1971, also appeared for defendant Attorney
General and for the United States as amicus curiae in declaratory judgment action, arguing
against the constitutionality of the appointment of FEC members by members of Con-
gress); In re Benny, 44 B.R. 581 (N.D. Cal. 1984), aff’d, 812 F.2d 1133 (9th Cir. 1987)
(Department of Justice represented United States as intervenor in arguing that statute
violated Appointments Clause by permitting Congress to appoint to new judgeships bank-
ruptcy judges whose terms already had expired) (see Senate Legal Counsel document No.
15); Synar v. United States, 626 F. Supp. 1374, 1379 (D.D.C.), aft’d sub nom. Bowsher
v. Synar, 478 U.S. 714 (1986) (Department of Justice appeared on behalf of defendant

United States in declaratory judgment action to argue against the constitutionality of
Gramm-Rudman-Hollings Act provision that gave Comptroller General a role in exercis-
ing executive functions under the Act) (see Senate Legal Counsel document No. 23);
Hechinger v. Metropolitan Washington Airports Auth., 845 F. Supp. 902, 904 (D.D.C.),
aff’d, 36 F.3d 97 (D.C. Cir. 1994), cert. denied, 115 S. Ct. 934 (1995) (Department of
Justice appeared on behalf of United States as intervenor to argue that statute providing

certain powers to Airport Authority violated separation of powers) (sce Senate Legal
Counsel document No. 37).

" From time to time, various Attorneys General, Solicitors General, and Assistant Attor-
neys General have written or testified concerning the various factors and rules of thumb
that they consider in deciding whether to defend the constitutionality of statutes. See, e.g.,

Representation of Congress and Congressional Interests in Court: Hearings Before the

Subcomm. on Separation of Powers of the Senate Comm. on the Judiciary, 94th Cong., 2d
Sess. 9-10 (1975) (Statement of Assistant Attorney General Rex Lee) (Senate Legal Coun-
sel document No. 1). Memorandum from Assistant Attorney General John M. Harmon to

Assistant Attorney General Barbara A. Babcock and Deputy Assistant Attorney General
James P. Turner, re: Section 208 -- Applicable Standards for Determining Whether or Not
to Defend the Constitutionality of a Congressional Enactment (Feb. 2. 1978) (Senate Legal
Counsel document No. 2); The Attorney General’s Duty to Defend and Enforce Constitu-
tionally Objectionable Legislation, 4A Op. O.L.C. 55 ( 1980) (Letter from Attorney Gen-
eral Benjamin R. Civiletti to